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RECOVMENDED ORDER

Upon due notice, a disputed-fact hearing was held on
March 7, 2001, in Gainesville, Florida, before Ella Jane P
Davis, a duly-assigned Adm nistrative Law Judge of the D vision
of Admi nistrative Hearings.
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Tal | ahassee, Florida 32399-0450

For Respondent: Gary S. Edi nger, Esquire
305 Northeast First Street
Gai nesville, Florida 32601



STATEMENT OF THE | SSUE

Are the four notices of violation agai nst Respondents
valid, and if valid, nmay the Departnent of Transportation
require that the allegedly offending signs be renoved?

PRELI M NARY STATEMENT

Thi s consolidated proceeding was initiated by the filing of
requests for a disputed-fact hearing by Respondent Café Erotica
of Florida, Inc., d/b/a Café Erotica and Respondent Cafeée
Erotica/Dare to Bare/ Adult Toys/ Great Food/Exit 94, Inc.,
pursuant to Section 120.57(1), Florida Statutes, in response to
four Notices of Violation issued by the Florida Departnent of
Transportation (DOT) for the erection of allegedly illega
signs. The cases were referred to the Division of
Adm ni strative Hearings sequentially, beginning on or about
Oct ober 10, 2000. The four cases were consolidated on
Novenber 17, 2000.

At the disputed-fact hearing, DOT presented the oral
testi nony of Tom Si nmmons, Donal d Cerl anek, and Juani ce Hagan.
Joint Exhibits 1 through 5 and Petitioner's Exhibits 6 through
12, 15 through 18, and 20 through 26, were admtted in evidence.
Petitioner's Exhibits 13, 14 and 19 were w t hdrawn.

Café Erotica of Florida, Inc., d/b/a Cafée Erotica and Café
Erotica/ W Dare to Bare/ Adult Toys/ Great Food/Exit 94, Inc.

presented the oral testinony of Jerry Sullivan, WIliamHarry,



Russel |l Market, and Patricia Doorbar. Respondent's Exhibits la
t hrough 1cc and 2 through 16 were adnmitted in evidence.

At the close of DOT's case-in-chief, Respondent Café
Erotica of Florida, Inc. d/b/a Café Erotica noved for its
dism ssal as a party on the grounds that no evi dence had been
presented which would nmake it a proper party hereto, and
Respondent Café Erotica/W Dare to Bare/ Adult Toys/ G eat
Food/ Exit 94, Inc., noved to dism ss on the basis that no prinma
facie case against it had been proven. These notions were
deni ed, subject to revisitation in the Concl usions of Law,
infra

A Transcript was filed with the Division on May 2, 2001.
The parties' respective tinely-filed Proposed Recomended Orders
have been considered in preparation of this Recommended Order.

FI NDI NGS OF FACT

1. On or about Septenber 21, 2000, DOT becane aware that
two trucks bearing witten material were parked adjacent to
DOT's right-of-way on the west side of Interstate 95 (1-95) in
St. Johns County in such a manner that the witten material was
visible fromthe main-traveled way of 1-95. DOT issued four
Notices of Violation against the two trucks.

2. Notice of Violation nunber 10B TS 2000 539 was i ssued
to Café Erotica of Florida, Inc., d/b/a Café Erotica on

Septenber 21, 2000, against a truck | ocated adjacent to |-95,



2.015 mles north of SR 207, at mlepost 15.823. This violation
noti ce becanme DOAH Case No. 00-4188T.

3. Notice of Violation nunber 10B TS 2000 540 was i ssued
to Caf é Erotica of Florida, Inc., d/b/a Café Erotica on
Septenber 21, 2000, against a truck |ocated adjacent to |-95,
2.041 mles north of SR 207, at mlepost 15.849. This violation
notice becanme DOAH Case No. 00-4189T.

4. Notice of Violation nunber 10B BB 2000 539 was issued
to Café Erotica/W Dare to Bare/ Adult Toys/ Great Food/ Exit 94,
Inc., c/o Gary Edinger, the registered agent for the
corporation, on Cctober 10, 2000, against the truck | ocated
adj acent to 1-95, 2.015 mles north of SR 207. This violation
notice becanme DOAH Case No. 00-4423T.

5. Notice of Violation nunber 10B BB 2000 540 was issued
to Café Erotica/W Dare to Bare/ Adult Toys/ Great Food/ Exit 94,
Inc., c/o Gary Edinger, the regi stered agent for the
corporation, on Cctober 10, 2000, against the truck | ocated
adj acent to 1-95, 2.041 mles north of SR 207. This violation
noti ce became DOAH Case No. 00-4424T.

6. Al of the foregoing notices alleged that the trucks
are in violation of Chapter 479, Florida Statutes, in that they
are unpermtted signs.

7. On COctober 24, 2000, DOT issued a letter to Café

Erotica/ W Dare to Bare/Adult Toys/ Great Food/Exit 94, Inc.,



advising it that the trucks which were issued the above-
referenced notices of violation had been noved tenporarily out
of view and then returned to visibility at each other's previous
m | epost |ocation. The letter advised that notw t hstandi ng the

movenent of the trucks within their general |ocation, the trucks

remai ned illegal signs pursuant to Chapter 479, Florida
St at ut es.
8. [1-95 is part of the Interstate H ghway System The two

trucks are located at tines within 660 feet of the nearest edge
of the right-of-way of 1-95. The trucks can be seen wi t hout
visual aid by notorists of normal visual acuity traveling on
| - 95.

9. Admtted Fact Four of the parties' prehearing
stipulation was that at the tinme the notices of violation were
i ssued, the trucks displayed the words "Café Erotica/W Dare to
Bare/ Adult Toys/ Great Food/ Exit 94, Inc." However, their
Adm tted Fact Five, incorporating photographs, and other
phot ographs i n evidence reveal that one truck had the foregoing
di splay without the slashes and one truck juxtaposed the phrases
"Great Food" and "Adult Toys," also without the slashes. The
trucks were located within 15 feet of the right-of-way fence and
wer e parked on raised mounds of dirt, elevating them above the
surrounding terrain. Imediately adjacent to the trucks were

light fixtures with halogen |lights ainmed at the sides of the



trucks. If electricity had been available, the lights could
have illum nated the vehicles. The trucks were intentionally
pl aced at their |ocations.

10. As of January 5, 2001, additional verbiage was added
to the trucks which states, "Hunt & Fish Canp." As of the
March 7, 2001, date of hearing, the trucks still contained this
addi ti onal verbi age.

11. On both trucks, the letters are all capitalized; the
size of the letters and the paint colors used call the viewer's
attention to the phrases, "CAFEC¢EROTICA " "WE DARE TO BARE, "
"ADULT TOYS," "GREAT FOOD," and "EXIT 94." The abbreviation
"INC.," is the phrase smallest in size, |ocated at the very
bottomright, relatively inconspicuous, and the words, "hunt &
fish canp,” follow, vertical to the rest of the verbiage. There
are no addresses, tel ephone nunbers, arrows, or other
identifying information.

12. Respondent Cafe Erotica/W Dare to Bare/ Adult
Toys/ Great Food/Exit 94, Inc., is a Florida corporation. At all
times material, Café Erotica/W Dare to Bare/ Adult Toys/ G eat
Food/ Exit 94, Inc., has been a corporation in good standing with
the Florida Departnent of State, which has regi stered and
approved its corporate nanme pursuant to Section 607.0401,
Florida Statutes. Asher G Sullivan, Jr., alk/a Jerry Sullivan,

is incorporator, President, sharehol der, and Director of the



corporation, which will hereafter be referred to as "Exit 94,
I nc."

13. Exit 94, Inc., owns, insures, and naintains the two
trucks which are the subject of this proceeding.

14. Exit 94, Inc., |likewi se owns the real property on
whi ch the trucks are | ocated, which parcel consists of
approximately 11 acres situated between |1-95 exits 94 and 95.

15. Exit 94, Inc., does not sell food or adult toys. It
does not offer dancers for public viewng. The business of Exit
94, Inc., is developing a hunting and fishing canp at the
property it owns, the property where its trucks were cited by
DOT, between |-95 exits 94 and 95.

16. Respondent Café Erotica of Florida, Inc., d/b/a Café
Erotica, is a Florida corporation which holds the |icense and
owns the assets of the Café Erotica restaurant. Jerry Sullivan
al so is president, sharehol der, and owner of Café Erotica of
Florida, Inc., which will hereafter be referred-to as "Café
Eroti ca.

17. The St. Johns Managenent Conpany nanages the Café
Erotica restaurant. Jerry Sullivan also is the President and
sharehol der of the St. Johns Managenent Conpany.

18. The Café Erotica restaurant is a 24-hour per day,
full -service restaurant which features dancers clad in bathing

suits and which sells adult toys.



19. The Café Erotica restaurant is |ocated at 2620 State
Road 207 (SR-207), at the intersection of SR 207 and the exit 94
off-ranps fromI1-95. The real property owed by Café Erotica is
not contiguous to the subject real property owned by Exit 94,
Inc. The real property owned by Exit 94, Inc., which is the
subj ect of DOI's notices of violation is approximtely seven
mles fromthe Café Erotica restaurant.

20. The Café Erotica restaurant currently advertises on
its premses and on a billboard at exit 94 of 1-95. 1In the
past, Café Erotica has advertised "we dare to bare,” "adult
toys," and "exit 94" on other billboards |ocated adjacent to I-
95 in St. Johns County. Café Erotica no |onger rents bill boards
in these | ocations.

21. The advertisenments of Café Erotica currently at exit
94 of 1-95 include the words, "private dances,"” and "great
food/adult toys." The advertising is specifically directed at
nmotorists, including truck drivers, on I-95.

22. In addition to the real property where its trucks were
cited by DOI, which real property Exit 94, Inc., holds by
warranty deed, Exit 94, Inc., |eases property at the southeast
corner of 1-95's exit 93, where SR-206 intersects with
|-95. At that location, Exit 94, Inc., displays a 14-foot by
25-f oot permanent billboard sign reading "Café Erotica/ W Dare

to Bare/ Great Food/Adult Toys/Exit 94, Inc." (Note



j uxtaposition of part of the corporate nane). Belowthis
bill board, on the sane | eased property, is a snaller sign
stating "Fish Canp" with a tel ephone nunber (P-11; TR 66-64, 73-
74, 183-184). Exit 94, Inc., clains to maintain an office and a
t el ephone on this | eased property.

23. M. Sullivan's primary business is that of renting
bi | | boards for advertising purposes, which he owmms. He has
advertised on | eased signs and has know edge of DOTI's sign
permt requirenents.

24. At one tine, M. Sullivan intended to place a
bill board on the property owned by Exit 94, Inc. He has not
done so.

25. Neither Café Erotica nor Exit 94, Inc., has applied to
DOT for sign pernmits for the subject trucks, nor paid any sign
permt fees for them No sign permts have been issued to any
entity for the subject trucks.

26. Wen the Notices of Violation were issued, DOT
i nspectors did not enter on the real property owned by Exit 94,
Inc., or pull any business |icenses for the property. They
viewed the trucks fromI1-95  No inprovenents were visible from
|-95. DOT did not undertake any investigation to determ ne the

owner (s) of the subject trucks or subject real property.



27. Café Erotica does not own any interest in the subject
trucks or real property, and no citizen testified that the
trucks had caused himher to patronize the Café Erotica.

28. DOT w tnesses acknow edged that the Notices of
Violation issued to Café Erotica were essentially issued in
error because DOT did not know the identity of the owner of the
subj ect trucks and real property.

29. Upon discovering that Café Erotica did not own any
interest in the subject trucks or real property, DOT made no
effort to dism ss the violations against Café Erotica.

30. Jerry Sullivan has decision-nmaking authority for both
Respondents as a corporate officer of both corporations.

31. Jerry Sullivan makes managenent deci si ons concerning
Caf é Erotica, including whether, and how, to adverti se.

32. Jerry Sullivan has directed all activity on the Exit
94, Inc., property. He anticipates creating, naintaining, and
chargi ng people for the privilege of using the subject property
as a fishing and hunting canp. He also intends to reward
enpl oyees and clients of his various enterprises with free
privileges at the canp.

33. Nnety percent of the time, the subject trucks are
parked on the subject property. However, fromtine to tinme, the
trucks, one of which was burned out and one of which has a "for

sal e" sign painted on its windshield, are driven off the Exit

10



94, Inc., property to haul equipnent and corn to the subject
property, for "truck maintenance,” and for incidental uses in
connection with Exit 94, Inc., and M. Sullivan's other business
entities, including Café Erotica. On sonme of these occasions,
the trucks are parked in the parking lot of the Café Erotica
restaurant. The trucks are used off the Exit 94, Inc., property
only two or three tines per nonth. Except when under repair,

t hey can be driven on the roads and hi ghways.

34. Exit 94, Inc., paid approximtely $35,000 for the
subj ect property on or about April 9, 1999, well before the
notices of violation.

35. Eight nonths prior to hearing (approxi mtely three
nmont hs before the notices of violation), Exit 94, Inc. dug a
pond in a naturally | ow spot and/or a natural basin where
M. Sullivan believed a pond originally had been on the subject
property. A solar panel punp was installed to put water into
t he excavati on because getting electricity run to the property
was prohibitively expensive.

36. Inspection of the subject property by DOT personnel
only occurred about two-and-one-half weeks before the disputed-
fact hearing. At that time, the solar punp used to fill the
pond with water was not working well, so that the possibility of
fish living in the rather shall ow pond was highly unlikely. The

pond was not stocked with fish. The property was not stocked
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with gane aninmals. There was al so one very ranshackl e deer
blind on the property and a permanent netal, utility pole had
been erected to support another deer blind. There were no
utilities, restroons, offices, or facilities to clean gane on
the prem ses. No fishing equipnment was avail able for purchase.
This situation was nenorialized by photographs in evidence.

37. The Exit 94, Inc., property has only one entrance
which is not directly accessible froma public roadway. To
reach Exit 94, Inc.'s, only entrance, a car gets off 1-95 at
exit 94, where Café Erotica is |ocated, and proceeds to a
private dirt road created and owned by Georgi a-Pacific tinber
conpany, and then drives approxinately one nile along that dirt
road over the tinber conpany's |and.

38. Thousands of acres of scrub pine belonging to the
ti mber conpany surround Exit 94, Inc.'s property.

39. Entrance to the tinber conpany land is through a
fence/gate. The tinber conpany gate is "posted,” warning that
hunting is not permtted on its land and that violators will be
pr osecut ed.

40. The Exit 94, Inc., property is also "posted,” and
t herefore not open to the general public. There is a "Café
Erotica/ W Dare to Bare/Adult Toys/ Great Food/Exit 94, Inc.,

Hunt & Fish Canp" sign at its entrance.

12



41. It cannot be inferred, as urged by DOI, that if a real
property owner "posts" its property so the owner nay
subsequently prosecute trespassers and poachers, the owner al so
cannot charge a fee to custoners, invited guests, or business
invitees who hunt or fish on its property with its perm ssion.

42. Travelling as described above, there are approxi mately
nine and one-half mles between exit 94 of 1-95 and the Exit 94,
Inc., property. There are no signs advertising a "hunt and fish
canp” on this stretch of land, but Exit 94, Inc., has its
bill board and other sign at Exit 93. (See Finding of Fact 22.)

43. Exit 94, Inc., presented accounts show ng it spent
over $7,003 maintaining its signs since 1999 and over $12,000 on
t he subject trucks.

44, Exit 94, Inc., lists addresses and | ocations ot her
than the subject property as its business address(es) for
various purposes. It maintains no office or tel ephone on the
subj ect property. The only building on the subject property is
a very small storage shack, placed there by Exit 94, Inc. The
shack is not habitable as overnight lodging. It was designed to
hol d repair equipnment and corn for seeding the pond for
wat erfow and seeding the woods for deer. There is no evidence
whet her this nethod of luring game fromthe surrounding area is
legal or illegal, but it is certainly feasible, given the

| ocation of the subject property. (See Finding of Fact 38.)
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45. Russell Market is Ceneral Manager for the Café Erotica
restaurant. He was directed by M. Sullivan to check on
Exit 94, Inc.'s, subject property, and he did so once a week and
scattered corn for nine nonths. He saw wild turkeys on the
subj ect property.

46. Bill King is affiliated with M. Sullivan's conpani es.
He has not hunted the subject property, but he sighted one of
t he deer stands.

47. No witness testified to having canped overni ght on the
subj ect property.

48. Bill Harry, who is enployed by M. Sullivan, has
hunted t he subject property three or four tines w thout success,
despite once seeing a deer.

49. Jerry Sullivan killed a deer on the subject property.

50. There is no parking ot on the subject property.
Respondents' witnesses testified that the subject trucks are
parked on rai sed nounds of earth because the subject property is
swanpy. Only several hundred-by-60 feet have been cl eared of
brush.

51. There is no tel ephone service to the subject property.
| f soneone dials the tel ephone nunber listed for Exit 94, Inc.
on its application to be a fish farm (see Finding of Fact 55)
which is the same nunber on its sign at 1-95 s exit nunber 93

(see Finding of Fact 22), a recorded nessage relays the caller

14



to a tel ephone nunber for the cell phone M. Sullivan carries on
hi s person.

52. No utilities are currently available on the subject
property, but the solar punp is in use at the pond. Bill Harry
repaired the pond punp a few days after showi ng DOT personnel

around the subject property. (See Finding of Fact 36.) At

hearing, he testified that the pond is now filling well wth
wat er .

53. Wien the pond is full, M. Sullivan intends to stock
it with fish.

54. Exit 94, Inc., holds an occupational |icense from
St. Johns County as a "fish canp.” 1In issuing this license, the

County accepted Exit 94, Inc.'s, designation of its business
wi t hout further inquiry.

55. Exit 94, Inc., has applied for a "fish farm' |icense
fromthe Florida Ganme and Freshwater Fish Comm ssion

56. Exit 94, Inc., produced invoices sent to clients for
hunting and fishing privileges on the subject property,
correspondi ng checks in paynent, and tax returns. Patricia
Door bar, bookkeeper for Exit 94, Inc. and all of M. Sullivan's
ot her business entities, testified that she had drafted all of
the invoices, and had prepared the tax returns. She further

testified that she maintained Exit 94, Inc.'s corporate

15



financial books in accord with generally accepted accounting
principles.

57. The invoices and paynents reflect that other business
entities controlled by M. Sullivan or his famly nenbers were
billed and paid for use of the Exit 94, Inc., property.

58. Exit 94, Inc., currently operates at a |oss, nade up
as necessary by M. Sullivan.

59. No legitimate reason was denonstrated to pierce the
corporate veil of any of M. Sullivan's corporations.

60. Approximtely two weeks before the disputed-fact
hearing, Exit 94, Inc., nmade inprovenents to the subject
property. These included |aying out feed corn on the ground,
repairing a deer stand so it could support one or nore hunters,
and repairing the solar punp. See supra. These inprovenents
were nenorialized by photographs in evidence.

61. Respondents asserted that DOT has sel ectively enforced
the sign | aw against themon the basis of many photographs of
trucks bearing witten material which were admtted in evidence.
The trucks typically carry a business nane, address and
t el ephone nunber. Sone carried only a business nane.

62. DOT rarely issues notices of violations for trucks.
Wthin the | ast three-and-one-half years, trucks constituted

approxi mately five such notices out of 3500 sign violation
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notices of all kinds, not just off-prem ses signs. The notices
to these two Respondents constitute four of the five notices.

63. DOT has promul gated no rules or policies specifying
the factors to be considered when eval uati ng whet her an
operational truck constitutes an "off-prem ses sign" worthy of a
viol ati on noti ce.

64. In the normal course of business, DOT inspectors
determ ne whether trucks constitute "on-prem ses signs" on a
case-by-case anal ysis whi ch wei ghs content of the sign, usage of
the truck, location and length of tinme the truck is in a single
| ocation, and whether the sign content advertises the business
at the location where the truck is parked, advertises anot her
busi ness, or advertises anything at all. [Inspectors have w de
di scretion in issuing notices of violation.

65. Wth respect to the majority of Respondents’
phot ographs presented at hearing, DOT representatives gave
reasonabl e expl anati ons why the truck owners had not been
notified of violations, usually because the truck was being
operated on the highway, was not parked over-long away fromthe
busi ness prem ses which it nanmed, or was parked on the property
of the business to which it belonged or which it nanmed. |In one
i nstance, a contractor's truck was not charged with a violation
because it was parked at a construction site which also bore a

sign proclaimng that the construction work was bei ng done by

17



that contractor. Sometines the reason a truck had not been
cited was because the truck had not been |ocated. DOl does not
research which corporations or persons own or operate trucks
pai nted wi th busi ness nanes, and apparently, precision in
pai nting a business nane on other operable trucks had no effect
on DOT's decision to treat other operable trucks as "on-prem ses
signs" so that no notices of violation were issued against them
66. Simlar photographs of trucks which M. Sullivan had
sent to DOT were personally evaluated by DOT's Assistant Right-
of - Wy Manager for Operations, but this neasure was only in
response to the Respondents' allegations of selective
enforcenment in the instant case. The Assistant R ght-of-Wy
Manager directed DOT district personnel to take either further
i nvestigative or regulatory action as she instructed on a case-
by-case basis. One truck for "Smley' s" was subsequently issued
a violation notice.

CONCLUSI ONS OF LAW

67. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject nmatter of this cause,
pursuant to Section 120.57(1) and Chapter 479, Part |11, Florida
St at ut es.

68. DOT contends that the trucks cited constitute "signs"
as defined in Chapter 479, Florida Statutes; that they do not

adverti se the business of Exit 94, Inc., and that, therefore,
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the trucks cannot be "on-prem ses" signs, but are, in fact,

"of f-prem ses" advertisenents for the Café Erotica, and so nust
be permtted by DOI, for a fee, or renoved by the sign owner.
Respondents mai ntai ned that the subject trucks are used for

transport and storage of materials related to Exit 94, Inc.'s,
busi ness on the subject property which Exit 94, Inc., owns and
is devel oping as a fishing and hunting canp.

69. The remedy sought in this case is not precisely a

"penal " one as contenplated by the recent case of Chancell or

Medi a Whit eco Qutdoor v. Departnent of Transportation, 2001 WL.

201517, 26 Fla. L. Weekly D627 (Fla. 5th DCA March 2, 2001),
because there is no sign permt to revoke. However, the effect
is the sanme, in that DOT seeks to deny Respondent Exit 94, Inc.,
the right to use its own personal property (the subject trucks)
on its own real property. Accordingly, this case involves a

val uabl e econom c property right, and DOT should be held to the
hi gher burden of proof established in that case of "clear and
convi nci ng evidence." However, even if DOl nerely has the duty
of going forward and proving each violation by a preponderance

of the evidence, it cannot prevail. See Florida Departnent of

Transportation v. J.WC., Co. Inc., and the Departnent of

Environnental Regul ation, 396 So. 2d 778 (Fla. 1st DCA 1981).

70. The notion to dismss Café Erotica as a party is well-

founded. Respondent Café Erotica of Florida, Inc., d/b/a Café
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Erotica, nmay have incidentally benefited by the words on the
trucks owned by Respondent Café Erotica/W Dare to Bare/Adult
Toys/ Great Food/Exit 94, Inc., but Café Erotica does not own the
subj ect real property or trucks, and therefore, it is not a
proper party Respondent. DOAH Case Nos. 00-4188T and 00-4189T
shoul d be di sm ssed.

71. Section 479.01(17), Florida Statutes, provides, in
pertinent part,

"Sign" means any conbi nation of structure
and nessage in the formof an outdoor
advertising sign, display, device, figure,
pai nting, draw ng, nessage, placard, poster,
bi |l board, advertising structure,
advertisenent, |ogo, synmbol, or other form
whet her pl aced individually or on a V-type,
back-t o- back, side-to-side, stacked, or
doubl e-faced di splay or automati c changeabl e
facing, designed, intended, or used to
advertise or inform any part of the
advertising nmessage or informative contents
of which is visible fromany place on the
mai n-travel ed way.

72. Section 479.01(6), Florida Statutes, provides,

"Erect"” neans to construct, build, raise,
assenbl e, place, affix, attach, create,
paint, draw, or in any other way bring into
bei ng or establish; but it does not include
any of the foregoing activities when
performed as an incident to the change of
advertising nmessage or customary nmai nt enance
or repair of a sign.

73. Section 479.07(1), Florida Statutes, provides,
Except as provided in Sections 479.105(1)(e)

and 479.16, a person nmay not erect, operate,
use or maintain, or cause to be erected,

20



74.

oper at ed, used or maintai ned, any sign on
the State H ghway System outside an

i ncorporated area or on any portion of the
interstate or federal-aid primry hi ghway
systemw thout first obtaining a permt for
the sign fromthe departnment and paying the
annual fee as provided in this section. For
pur poses of this section, "on any portion of
the State H ghway System or on any portion
of the interstate or federal-aid primry
system' shall nmean a sign |located within the
controlled area which is visible from any
portion of the main-travel ed way of such
system

Section 479.01(4), Florida Statutes, defines

"controll ed area" to nean "660 feet or |less fromthe nearest

edge of the right-of-way of any portion of the State H ghway

System

75.

76.

interstate, or federal-aid primary system

Section 479.150(1), Florida Statutes, provides,

Any sign which is |ocated adjacent to the

ri ght-of-way of any highway on the State

Hi ghway System outside an incorporated area
or adjacent to the right-of-way on any
portion of the interstate or federal-aid

pri mary hi ghway system which sign was
erected, operated, or maintained without the
permt required by Section 479.07(1) having
been i ssued by the departnent, is declared
to be a public nuisance and a private

nui sance and shall be renoved as provided in
this section.

A straightforward reading of the statute reveal s that

the subject trucks are not signs. They are neither

"structures," nor "erected."

77.

Moreover, the instant case is on all fours with Sun

City Shell, Inc. v. Departnent of Transportation, 626 So. 2d
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1097 (Fla. 1st DCA 1993), where the First District Court of
Appeal determ ned that a parked trailer was not a "sign" under
t he foregoi ng outdoor advertising statute nerely because the
trailer was visible froma federally-assisted road. Therein, a
fully-operational 40-foot, over-the-road trailer detached from
but normally towed by, a truck, and bearing only the truck
owner's nane in |large, black lettering along the side, wth no
ot her marki ngs such as an arrow, address, or phone nunber and
primarily used to store equi pnment for the truck owner's m ning
operation on | eased real property was held not "designed,

i ntended, or used to advertise or inform" and thus not a sign.

See Departnent of Transportation v. Sun City Shell, Inc., DQOAH

Case No. 91-4733T (Recomended Order April 27, 1992), for facts
not fully discussed in the appellate opinion. The trucks herein

are also very different than the single truck in Departnent of

Transportation v. Sunshine Patio Shops, Inc., DOAH Case

No. 86-2288T (Recommended Order, Decenber 15, 1986) which truck
was used as a "retail establishnent."

78. Herein, if anything, the case is stronger for
Respondent Exit 94, Inc., because it also owns the | and upon
whi ch the trucks are parked, and the trucks are operated
regularly on the highways in furtherance of their owner's
busi ness conducted on the real property. Also, after the

notices of violation, Exit 94, Inc., took steps to mnimze any
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i ncidental value of its corporate nane or of its trucks to Café
Erotica by painting additional |anguage on the trucks to clearly
identify themas belonging to a "hunt and fish canp."

79. The corporate nane of the truck's owner may not make
any | ogical sense for a hunting and fishing canp as far as DOT
is concerned, and DOT may speculate that it has sone incidental
value to M. Sullivan's other corporate Respondent in this case,
but denial of use of a duly-registered corporate nane i s not
DOT's prerogative. A corporation has a right to use the full
corporate nane approved by the Departnent of State. In light of
t he corporate books and materials provided by Exit 94, Inc., and
Ms. Doobar's testinony, DOT has been unable to denobnstrate
herein any legitimte reason to "pierce the corporate veil" or
to determne that Exit 94, Inc., is a bogus or fraudul ent
"front" for something else. Many individuals hold ownership and
managerial interests in nore than one corporation and exercise
those interests to the nutual benefit of nore than one
corporation while limting their personal liability. The |aw
permts this use of a corporate shield.?

80. dGven DOI's pattern of not checking who are the
corporate owners of operable trucks and of not citing operable
trucks as "signs," even where the trucks bear inprecise or
junbl ed statenments of owners' nanes, corporate or otherw se, the

absence of sl ashes on both of Exit 94, Inc.'s, trucks and the
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j uxt aposition of phrases within the corporate name on one truck
are immterial, and both of Exit 94, Inc.'s, trucks should be

afforded the protection of the decision in the Shell Gty Sun,

I nc., case.

81. Assum ng, arguendo, but not ruling, that the corporate
trucks are "signs," an exenption fromthe permtting
requi renents of Section 479.07(1), Florida Statutes, exists for
"on-prem ses" signs, as defined in Section 479.16(1), Florida
St at ut es.

82. Section 479.16(1), Florida Statutes, provides in
pertinent part:

The followi ng signs are exenpt fromthe
requi renent that a permt be obtained under
the provisions of this chapter but are
required to conmply with the provisions of
Section 479.11(4)-(8):

(1) Signs erected on the prem ses of an
est abl i shment, which signs consist primarily
of the name of the establishnment or which
identify the principal or accessory
mer chandi se, services, activities, or
entertai nment sold, produced, manufactured,
or furnished on the prem ses of the
establ i shnment and which conply with the
lighting restrictions under department rule
adopt ed pursuant to Section 479.11(5),

83. The burden to establish an exenption falls upon the
party seeking to establish the exenption, in this case, Exit 94,

Inc. See Florida Departnent of Transportation v. J.WC. Co.

Inc., and the Departnent of Environnental Regul ation, supra
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84. Wiile DOT witnesses nay consider the wild gane on the
subj ect property to be inferior, scarce, or non-existent, nmay
consi der the equipnent inferior, and may consider the |ocation
poor, these opinions do not refute Exit 94, Inc.'s evidence
establishing that a pond was dug and a sol ar panel punp was
installed prior to the notices of violation; that the property
has been legally licensed for a canp; that an application for a
fish farm has been nmade; that a permanent netal utility pole has
been erected to support a deer stand; and that people have
actually hunted there, been billed, and have paid Exit 94, Inc.,
for the privilege of using its property for hunting. The fact
that there remains a great deal nore to do to get the canp
project out of the red and showing a profit does not preclude an
exenption for an on-prem ses sign, although the length of tine
the property will be "in devel opnent” and the validity of the
steps already taken toward creating or expanding a fully-
functioning business entity should be weighed. See the Final

Order in Departnent of Transportation v. Florida Roadmaster |nn

Services, Corp., DOAH Case No. 91-4785T (Recommended Order

March 24, 1992; Final Order June 1, 1992), affirned in

Roadmaster |Inn Services, Corp. v. Departnment of Transportation,

621 So. 2d 435 (Fla. 1st DCA 1993), distinguishing Harrison v.

Departnment of Transportation, 349 So. 2d 720 (Fla. 1st DCA

1977), decided under a previous statute, and rejecting the
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proposition that intent to develop a business in the future,
wi thout nore, is sufficient cause to invoke the on-prem ses
exenption. Herein, it was shown that significant activity
toward establishing a business activity on the property has
al ready occurred.

85. If the Exit 94, Inc., canp were a fully-devel oped
strip mall with these operable trucks parked in its concrete
parking lot, the trucks would clearly qualify for the on-
prem ses exenption under DOTI's current approach to the
conpl ai nts agai nst, and photographs of, other operable trucks

bearing only owner-identifiable material. Just because the canp

constitutes a rural "use" of land, is still in active
devel opnent, and its trucks are parked on the highest ground
currently available instead of on a concrete parking |ot, should
not alter Exit 94, Inc.'s, entitlenent to the on-prem ses
exenption for its operable trucks.

86. Accordingly, DOAH Case Nos. 00-4423T and 00-4424T,
against Exit 94, Inc., should be dism ssed as not proven.

87. The foregoing conclusions nmake it unnecessary to

address Respondents' affirmative defense of selective

enf or cenent .
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RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is

RECOVIVENDED

That the Departnent of Transportation enter its final order

(1) Dismssing Café Erotica of Florida, Inc., d/b/a Café
Erotica, as a party to this action; and

(2) Finding Café Erotica/W Dare to Bare/ Adult Toys/ G eat
Food/ Exit 94, Inc., not guilty of having unpermtted signs and
vacating the notices of violation against it.

DONE AND ENTERED this 12th day of July, 2001, in

Tal | ahassee, Leon County, Flori da.

ELLA JANE P. DAVIS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwmwv. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 12th day of July, 2001.

ENDNOTE

1/ DOT asserts that 23 USC Section 131 and 23 CFR Secti ons
750. 704 and 750. 709 permt piercing of the corporate vei
whenever necessary to "curb attenpts to inproperly qualify
out door advertising as 'on-property signs'." | disagree.
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Section 479.02(1), Florida Statutes, provides for DOT to:
"Adm ni ster and enforce the provisions of this chapter and the
agreenent between the state and the United States Departnent of
Transportation relating to the size, lighting, and spacing of
signs in accordance with Title | of the H ghway Beautification
Act of 1965 and Title 23, United States Code, and federa
regulations in effect as of the effective date of this act.”

However, the quoted federal statute and regul ati ons urged by
DOT only permt state |laws and state regulations to contain
criteria, including a property test and a purpose test,
sufficiently specific to "curb attenpts to inproperly qualify
out door advertising on 'on-property' signs, such as signs on
narrow strips of |and contiguous to the advertised activity when
the purpose is clearly to circunvent 23 USC Section 131."

In Florida's regulatory schene, any such tests to determ ne
that a corporation's purpose is clearly to circunvent the | aw
woul d have to either clearly appear in the statute or be
promul gated by DOT as rul es under Chapter 120, Florida Statutes.

Herein, I amconpelled to apply existing Florida statutes
and case law to the evidence herein. There are no DOT rul es
providing further tests to determ ne when a purpose exists to
circunvent the |aw.

COPI ES FURNI SHED

Gary S. Edinger, Esquire
305 Northeast First Street
Gai nesville, Florida 32601

Jodi B. Jennings, Esquire

Department of Transportation

605 Suwannee Street

Haydon Burns Building, Ml Station 58
Tal | ahassee, Florida 32399-0450

James C. Myers

Cl erk of Agency Proceedi ngs

Department of Transportation

Haydon Burns Building, Miil Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450
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Pamel a Leslie, General Counsel
Departnment of Transportation

Haydon Burns Building, Ml Station 58
605 Suwannee Street

Tal | ahassee, Florida 32399-0450

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recoormended Order should be filed with the agency that
will issue the Final Oder in this case.
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